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6/14/2001

TO:  PARTIES OF RECORD IN APPLICATION 93-12-025/ 
        INVESTIGATION 94‑02-002

This is the draft decision of Administrative Law Judge (ALJ) Janet Econome.  It will be on the Commission’s agenda at the meeting on June 14, 2001.  The Commission may act then, or it may postpone action until later.

When the Commission acts on the draft decision, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

Pursuant to Rule 77.7(f)(9), comments on the draft decision must be filed no later than Monday, June 11, 2001, and no reply comments will be accepted.

In addition to service by mail, parties should send comments in electronic form to those appearances and the state service list that provided an electronic mail address to the Commission, on the Phase I service list, including ALJ Econome at jjj@cpuc.ca.gov.  Finally, comments must be served separately on the Assigned Commissioner, and for that purpose, I suggest hand delivery, overnight mail, or other expeditious methods of service.

/s/  LYNN T. CAREW

Lynn T. Carew, Chief

Administrative Law Judge
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6/14/2001
Decision  DRAFT DECISION OF ALJ ECONOME  (Mailed 6/6/2001)
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of SOUTHERN CALIFORNIA EDISON COMPANY (U 338-E) for Authority to Increase Its Authorized Level of Base Rate Revenue under the Electric Revenue Adjustment Mechanism for Service Rendered Beginning January 1, 1995 and to Reflect this Increase on Rates.

____________________________________________

Order Instituting Investigation into the Rates, Charges, and Practices of SOUTHERN CALIFORNIA EDISON COMPANY, Establishment of the Utility’s Revenue Requirement, and Attrition Request.


Application 93-12-025

(Filed December 27, 1993)

Investigation 94-02-002

(Filed February 3, 1994)

OPINION ON SOUTHERN CALIFORNIA EDISON COMPANY’S 

PETITION FOR MODIFICATION OF DECISION 96-04-059

I.
Summary

This decision modifies Decision (D.) 96-04-059 to eliminate a revenue sharing mechanism and associated pricing provisions adopted for San Onofre Nuclear Generating Unit Nos. 2&3 (SONGS 2&3).  The decision also clarifies that Southern California Edison Company (Edison) will have an obligation to serve ratepayers with SONGS 2&3 generation after 2003.

II.
The Petition for Modification

On May 4, 2001, Edison filed a Petition for Modification of D.96-04-059 requesting authorization to eliminate the sharing provision for SONGS 2&3 and all associated provisions for transfer of post-incremental cost incentive pricing (ICIP) through December 31, 2010.  Edison proposes to add to its next general rate case a proposal to begin traditional cost-of-service ratemaking for SONGS 2&3 effective January 1, 2004.  

Edison makes this request in order to implement a provision of the April 9, 2001 Memorandum of Understanding (MOU) with the California Department of Water Resources (CDWR).
  Edison also states that returning SONGS 2&3 to traditional cost-of-service ratemaking is a way to ensure dedication of SONGS 2&3 to service for California ratepayers, and thus, will implement AB1X-6 which requires the Commission to ensure public utility generation assets remain dedicated to service for the benefit of California ratepayers.
  

III.
Responses to Edison’s Petition

The Office of Ratepayer Advocates (ORA), The Utility Reform Network (TURN) and San Diego Gas & Electric Company (SDG&E) filed responses to Edison’s petition.

A.
ORA

ORA supports Edison’s proposed modifications with certain caveats and for reasons independent of the MOU.  ORA supports a return to cost-of-service ratemaking for SONGS 2&3 as an appropriate step to implement AB1X-6, and Commission policy articulated in D.01-03-081 that the utilities will only be permitted to recover their actual costs of owning and operating plants.  However, ORA argues that the Commission should develop its future ratemaking policies regarding utility retained generation in a comprehensive manner, considering the ratemaking for SONGS 2&3 in conjunction with that for Palo Verde, Edison’s hydro facilities and Edison’s coal plants.  ORA recommends Edison’s next general rate case may be an appropriate forum to do this.  

ORA also points out that Edison’s petition proposes cost-of-service ratemaking effective until the end of 2010, but recommends that the Commission articulate that it is not addressing ratemaking after 2010.  Finally, ORA urges the Commission to recognize that any cost-of-service regulation will need to include reasonableness reviews, and that Edison has not included such a provision in its petition.     

B.
TURN

While TURN generally supports the relief Edison seeks in the petition for its ownership share of SONGS 2&3, TURN opposes the petition because it is a piecemeal approach to broader issues.  TURN believes that the subject of returning utility-owned generation assets to cost-of-service ratemaking warrants a comprehensive review of the assets presently owned by all three major electric utilities.  Even if a SONGS-specific review were appropriate, TURN believes it should include the treatment of costs incurred in 2001 through 2003.

However, if the Commission grants the petition, TURN urges that it do so only if it states that this modification is based on the independent merit of Edison’s request, and not as a result of the MOU.

C.
SDG&E 

SDG&E states that it is a 20% owner of SONGS 2&3 and a signatory to the joint proposal the Commission adopted in D.96-04-059.  SDG&E does not oppose Edison’s petition provided that the modifications only apply to Edison.  SDG&E argues that it has performed its regulatory bargain under the SONGS 2&3 joint proposal and to take away its entitlement to half of the potential future SONGS profits without just compensation would violate the Fifth and Fourteenth Amendments to the United States Constitution.       

IV.
Discussion

A.
AB1X-6

Under the recently enacted AB1X-6, the Commission is required to ensure that Edison’s generating assets, including SONGS 2&3, “remain dedicated to service for the benefit of California ratepayers.” The modifications Edison proposes in its petition, as modified by this decision, comply with AB1X-6, and we adopt them on that basis. 

Edison concedes that the relief it requests is appropriate, if not required, under ABX1-6:

“AB1X-6, enacted January 18, 2001 requires the Commission to ensure public utility generation assets remain dedicated to service for the benefit of California ratepayers.  Returning SONGS 2&3 to traditional cost-of-service ratemaking is one way to assure dedication of SONGS 2&3 to service of California ratepayers.”  (Edison Petition at p. 3.) 

We do not base our decision on Edison’s MOU with CDWR, nor do we take any position on the MOU in this decision. 

B.
The Modifications

D.96-04-059 adopted, with modifications, a February 5, 1996 joint proposal of Edison and SDG&E with respect to SONGS 2&3.
  Many of the modifications proposed by Edison are to the joint proposal.  Edison proposes the following modifications to the joint proposal:

· Elimination of the 50/50 sharing mechanism for SONGS 2&3 post-2003 net benefits (Joint Proposal (JP), Section 4.4.3);

· Shift the cost responsibility for shutdown Operation and Maintenance (O&M) costs from shareholders to ratepayers (JP Section 4.4.6);

· Shift the cost responsibility of decommissioning costs from shareholders to ratepayers (JP Section 4.8.1 (a)); 

· Shift the cost responsibility for certain liabilities associated with nuclear or electric magnetic fields (EMF) or other incidents and exposures at SONGS 2&3 post-2003 (JP Section 4.8.5).

These modifications are reasonable and we adopt them as set forth in the Ordering Paragraphs of this decision.

However, overlooked in Edison’s filing is the obligation that Edison serve ratepayers with SONGS 2&3 generation after 2003.  We therefore add a conclusion of law to D.96-04-059 to ensure Edison has the obligation to serve ratepayers with SONGS 2&3 generation after 2003.  The Commission retains the discretion to further define the appropriate cost-of-service ratemaking for SONGS 2&3 in future decisions.

Edison suggests adding a conclusion of law making its recommended modifications effective through December 31, 2010 in conformance with the language of the MOU.  AB1X-6 provides that no facility for the generation of electricity owned by a public utility may be disposed of prior to January 1, 2006.  We adopt the modifications discussed above because they are consistent with AB1X-6, but do not impose a cut-off date for these modifications because AB1X-6 does not require a utility to dispose of any of its assets after January 1, 2006.  If appropriate at a later time, we have the discretion to determine whether to modify further the ratemaking treatment for SONGS 2&3.

Finally, Edison suggests the Commission add a conclusion of law to clarify that the modifications will not change the SONGS 2&3 ratemaking plan, the ICIP plan, approved by the Legislature for continuation through December 31, 2003 in Pub. Util. Code § 367(a) (4).  It is unnecessary for us to adopt this clarifying language at this time.  We also note that although ORA and TURN’s request to broadly look at plants returning to cost-of-service regulation is not addressed in this decision, they can pursue this issue in other appropriate proceedings.

C.
Compliance With Rule 47(d)

Rule 47(d) of the Commission’s Rules of Practice and Procedure (Rules) requires an explanation of why the petition for modification could not be filed within one year of the issuance of the decision that is requested to be modified.  AB1X-6 was enacted in January 2001, and the Commission adopted the decision Edison requests be modified in April 1996.  Thus, it would have been impossible for Edison to have filed this petition within one year of the issuance of D.96‑04‑059.  

V.
Comment to the Draft Decision

The draft decision of Administrative Law Judge Econome was mailed to the parties in accordance with Pub. Util. Code § 311(g) (1) and Rule 77.7(f) (9).  Pursuant to Rule 77.7(f) (9), we reduce the 30 day period for public review and comment because public necessity requires that we act on this matter as soon as possible.  We have reduced the comment period so that comments should be filed no later than Monday, June 11, 2001.  
Findings of Fact

1. The modifications Edison proposes in its petition, as modified in the ordering paragraphs, comply with AB1X-6.

2. The Commission does not base this decision on Edison’s MOU with CDWR, nor does the Commission take a position on the MOU in this decision.

3. AB1X-6 was enacted in January 2001, and the Commission adopted the decision that Edison requests be modified (D.96-04-059) in 1996.

4. We do not address modifications of D.96-04-059 with respect to SDG&E at this time.

Conclusions of Law

1. Under the recently enacted AB1X-6, the Commission is required to ensure that Edison’s generating assets, including SONGS 2&3, “remain dedicated to service for the benefit of California ratepayers.”

2. The modifications to D.96-04-059 set forth in the ordering paragraphs should be adopted.

3. This decision should be effective immediately in order to comply with AB1X-6 with respect to appropriate ratemaking treatment for Edison’s post-2003 operations of SONGS 2&3 as soon as possible.

ORDER

IT IS ORDERED that:

1. Southern California Edison Company’s (Edison) May 4, 2001 Petition for Modification of Decision (D.) 96-04-059 is granted to the extent set forth in these ordering paragraphs.

2. Conclusion of Law 16 shall be added to D.96-04-059 as follows:

“16.  We modify the joint proposal with respect to Edison to delete Section 4.4.3 and 4.4.6.”

3. Conclusion of Law 17 shall be added to D.96-04-059 as follows:

“17.  We modify Section 4.8.1 (a) of the joint proposal with respect to Edison to read as follows:  ‘All nuclear decommissioning costs.’ ”

4. Conclusion of Law 18 shall be added to D.96-04-059 as follows:

“18.  We modify Section 4.8.5 of the joint proposal with respect to Edison to read as follows:  ‘Nothing in this Proposal will preclude Edison from requesting that it be permitted to recover at any time (a) any assessments or retrospective premiums under the Nuclear Regulatory Commission (‘NRC’) Secondary Financial Protection Program, or the Master Worker Liability coverage with ANI/MAELU associated with incidents or exposures at any location [footnote 28 of the joint proposal is inserted here] or relating to SONGS 2&3 nuclear plant decommissioning, or (b) any costs associated with claims by workers and/or third parties including, but not limited to, allegations of exposure to nuclear radiation and/or electric and magnetic fields (‘EMF’) associated with incidents or exposures at any location relating to SONGS 2&3 nuclear plant decommissioning.’”

5. Conclusion of Law 19 shall be added to D.96-04-059 as follows:

“19.  Edison shall have the obligation to serve its CPUC jurisdictional customers with SONGS 2&3 generation after 2003.”

6. No later than 20 days after the effective date of this decision, Edison shall file with this Commission revised tariff sheets in compliance with General Order 96-A which implement the modifications in this decision.  The revised tariff sheets shall apply to service rendered on or after their effective date. 

7. This proceeding is closed.

This order is effective today.

Dated 




, at San Francisco, California.

�  Edison seeks to implement the following provision of the MOU:


“Under current CPUC decisions, net revenues from PVNGS after 2001 and net revenues from SONGS 2&3 after 2003 are subject to a sharing mechanism whereby profits (as defined) are shared equally between shareholders and customers.  The CPUC Implementing Decision shall provide that such sharing mechanism, and all provisions for transfer of post-ICIP cost responsibility to SCE, will be eliminated through December 31, 2010.”  (Edison Petition at p. 2.)  


�  AB1X-6 was enacted on January 18, 2001 to take effect immediately.


�  SDG&E is a 20% owner of SONGS 2&3.  However, because Edison’s petition is specific to Edison, we do not address modifications of D.96-04-059 with respect to SDG&E at this time. 
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